11/19/24, 2:25 PM 813.122. Child abuse restraining orders and injunctions | Statutes | Wisconsin | Westlaw 


WESTLAW 


NOTES OF DECISIONS (21) 


In general 
West's Wisconsin Statutes Annotated Abuse 
Civil Procedure (Ch. 799 to 847) Admissibility of evidence 


3 PE a n Authority to grant injunction 
813.122. Child abuse restraining orders and injunctions 


WI ST 813.122 West's Wisconsin Statutes Annotated Civil Procedure (Ch. 799 to 847) Effective: April 17, 2022 (Approx. 6 pages) Construction and application 


Custody changes 
Effective: April 17, 2022 Emotional damage 
Modifications 
W.S.A. 813.122 Review 


z baia N 5 Sufficiency of evidence 
813.122. Child abuse restraining orders and injunctions 


Currentness 


(1) Definitions. In this section: 


(a) “Abuse” has the meaning given in s. 48.02(1) (a) and (b) to (gm) and, in addition, 
includes a threat to engage in any conduct under s. 48.02 (1), other than conduct under s. 
48.02 (1) (am). 


(b) “Child” means any person under 18 years of age. 
(c) “Child victim” means the child who is the victim or the alleged victim of abuse. 


(d) “Child victim advocate” means any person who counsels child victims, assists child 
victims in coping with the impact of the crime or otherwise acts in support of child victims. 


(e) “Household pet” means a domestic animal that is not a farm animal, as defined in s. 
951.01(3), that is kept, owned, or cared for by a child victim or by a family member or a 
household member of a child victim. 


(2) Commencement of action and response. (a) No action under this section may be 
commenced by complaint and summons. An action under this section may be commenced 
only by a petition described under sub. (6)(a). The action commences with service of the 
petition upon the respondent if a copy of the petition is filed before service or promptly after 
service. Notwithstanding s. 803.01(3)(a), the child victim or a parent, stepparent or legal 
guardian of the child victim may be a petitioner under this section. Section 813.06 does not 
apply to an action under this section. The respondent may respond to the petition either in 
writing before or at the hearing on the issuance of the injunction or orally at that hearing. 
The court shall inform the petitioner in writing that, if the petitioner chooses to have the 
documents in the action served by the sheriff, the petitioner should contact the sheriff to 
verify the proof of service of the petition. 


(b) When the respondent is served with the petition under this subsection, the person who 
serves the respondent shall also provide the respondent with all of the following 
information: 


1. Notice of the requirements and penalties under s. 941.29 and notice of any similar 
applicable federal laws and penalties. 


2. An explanation of s. 813.1285, including the procedures for surrendering a firearm and 
the circumstances listed under s. 813.1285 under which a respondent must appear at a 
hearing to surrender firearms. 


3. A firearm possession form developed under s. 813.1285(5)(a), with instructions for 
completing and returning the form. 
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(3) General procedure. (a) Procedure for an action under this section is in 2 parts. First, if 
the petitioner requests a temporary restraining order, the court or circuit court commissioner 
shall issue or refuse to issue that order. Second, the court shall hold a hearing under sub. 
(5) on whether to issue an injunction, which is the final relief. If the court or circuit court 
commissioner issues a temporary restraining order, the order shall set forth the date for the 
hearing on an injunction. If the court or circuit court commissioner does not issue a 
temporary restraining order, the date for the hearing shall be set upon motion by either 


party. 


(b) 1m. Except as provided in subd. 2m., the court or circuit court commissioner, on its or 
his or her own motion or the motion of any party, may order that a guardian ad litem be 
appointed for the child victim in accordance with s. 48.235. 


2m. The court or circuit court commissioner shall appoint a guardian ad litem if the 
respondent is a parent of the child. 


(bp) All persons, other than the parties, their attorneys, witnesses, child victim advocates, 
service representatives, as defined in s. 895.45(1)(c), court personnel and any guardian ad 
litem, shall be excluded from any hearing under this section. 


(bq) Any record of an action under this section is confidential and is available only to the 
parties, their attorneys, any guardian ad litem, court personnel, the child victim, law 
enforcement, and any applicable court upon appeal, except that a record may be available 
to any other person as required by law, as necessary to effect service, or upon a court 
order for good cause shown. 


(c) An action under this section may pertain to more than one child victim. 


(4) Temporary restraining order. (a) A judge or circuit court commissioner shall issue a 
temporary restraining order ordering the respondent to avoid the child victim's residence or 
any premises temporarily occupied by the child victim or both, to avoid contacting or 
causing any person other than a party's attorney to contact the child victim unless the 
petitioner consents in writing and the judge or circuit court commissioner agrees that the 
contact is in the best interests of the child victim, to refrain from removing, hiding, 
damaging, harming, or mistreating, or disposing of, a household pet, and to allow the 
petitioner or a family member or household member of the petitioner acting on his or her 
behalf to retrieve a household pet, if all of the following occur: 


1. The petitioner submits to the judge or circuit court commissioner a petition alleging the 
elements set forth under sub. (6)(a). 


2. The judge or circuit court commissioner finds reasonable grounds to believe that the 
respondent has engaged in, or based on prior conduct of the child victim and the 
respondent may engage in, abuse of the child victim. 


(b) Notice need not be given to the respondent before issuing a temporary restraining order 
under this subsection. A temporary restraining order may be entered only against the 
respondent named in the petition. 


(c) The temporary restraining order is in effect until a hearing is held on issuance of an 
injunction under sub. (5), except that the court may extend the temporary restraining order 
under s. 813.1285. A judge shall hold a hearing on issuance of an injunction within 14 days 
after the temporary restraining order is issued, unless the time is extended upon the written 
consent of the parties, extended under s. 801.58(2m), or extended once for 14 days upon a 
finding that the respondent has not been served with a copy of the temporary restraining 
order although the petitioner has exercised due diligence. A judge or court commissioner 
may not extend the temporary restraining order in lieu of ruling on the issuance of an 
injunction. 


(5) Injunction. (a) A judge may grant an injunction ordering the respondent to avoid the 
child victim's residence or any premises temporarily occupied by the child victim or both, to 
avoid contacting or causing any person other than a party's attorney to contact the child 
victim unless the petitioner consents to that contact in writing and the judge agrees that the 
contact is in the best interests of the child victim, to refrain from removing, hiding, 
damaging, harming, or mistreating, or disposing of, a household pet, and to allow the 
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petitioner or a family member or household member of the petitioner acting on his or her 
behalf to retrieve a household pet, if all of the following occur: 


1. The petitioner files a petition alleging the elements set forth under sub. (6)(a). 


2. The petitioner serves upon the respondent a copy of the petition and notice of the time 
for hearing on the issuance of the injunction, or the respondent serves upon the petitioner 
notice of the time for hearing on the issuance of the injunction. 


3. After hearing, the judge finds reasonable grounds to believe that the respondent has 
engaged in, or based upon prior conduct of the child victim and the respondent may 
engage in, abuse of the child victim. 


(b) If the respondent is the parent of the child victim, the judge shall modify the order under 
par. (a) to provide the parent reasonable visitation rights, unless the judge finds that 
visitation would endanger the child's physical, mental or emotional health. The judge may 
provide that any authorized visitation be supervised. 


(c) The injunction may be entered only against the respondent named in the petition. 


(d)1. An injunction under this subsection is effective according to its terms, but, except as 
provided in par. (dm), for not more than 2 years or until the child victim attains 18 years of 
age, whichever occurs first. 


2. When an injunction expires, the court shall extend the injunction if the petitioner states 
that an extension is necessary to protect the child victim. This extension shall remain in 
effect until 6 months after the date the court first entered the injunction or until the child 
attains 18 years of age, whichever occurs first, except as provided in par. (dm). 


3. If the petitioner states that an extension is necessary to protect the child victim, the court 
may extend the injunction for not more than 2 years or until the child attains 18 years of 
age, whichever occurs first, except as provided in par. (dm). 


4. Notice need not be given to the respondent before extending an injunction under subd. 2. 
or 3. The clerk of courts shall notify the respondent after the court extends an injunction 
under subd. 2. or 3. 


(dm)1. A judge may, upon issuing an injunction or granting an extension of an injunction 
issued under this subsection, order that the injunction is in effect for not more than 5 years, 
if the court finds, by a preponderance of the evidence stated on the record, that any of the 
following is true: 


a. There is a substantial risk that the respondent may commit first-degree intentional 
homicide under s. 940.01, or 2nd-degree intentional homicide under s. 940.05, against the 
child victim. 


b. There is a substantial risk that the respondent may commit sexual assault under s. 
940.225(1), (2), or (3), or under s. 948.02(1) or (2), against the child victim. 


1m. Upon request by the petitioner, a judge may order that the injunction is in effect 
permanently if the respondent has been convicted of a violation of s. 948.02 or 948.025 in 
which the child victim was the crime victim. An order based on a finding under this 
subdivision is subject to review and modification under s. 813.126(1m). 


2. This paragraph does not prohibit a petitioner from requesting a new temporary 
restraining order under sub. (4) or injunction under this subsection before or at the 
expiration of a previously entered order or injunction. 


(e) An injunction under this section may direct the payment of child support using a method 
of calculation authorized under s. 767.511. 


(5c) Order; telephone services. (a) Unless a condition described in par. (b) exists, a judge 
or circuit court commissioner who issues an injunction under sub. (5) may, upon request by 
the petitioner, order a wireless telephone service provider to transfer to the petitioner the 
right to continue to use a telephone number or numbers indicated by the petitioner and the 
financial responsibility associated with the number or numbers, as set forth in par. (c). The 
petitioner may request transfer of each telephone number he or she, or a minor child in his 
or her custody, uses. The order shall contain all of the following: 
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1. The name and billing telephone number of the account holder. 
2. Each telephone number that will be transferred. 


3. Astatement that the provider transfers to the petitioner all financial responsibility for and 
right to the use of any telephone number transferred under this subsection. In this 
subdivision, “financial responsibility” includes monthly service costs and costs associated 
with any mobile device associated with the number. 


(b) A wireless telephone service provider shall terminate the respondent's use of, and shall 
transfer to the petitioner use of, the telephone number or numbers indicated in par. (a) 
unless it notifies the petitioner, within 72 hours after it receives the order, that one of the 
following applies: 


1. The account holder named in the order has terminated the account. 


2. A difference in network technology would prevent or impair the functionality of a device 
on a network if the transfer occurs. 


3. The transfer would cause a geographic or other limitation on network or service provision 
to the petitioner. 


4. Another technological or operational issue would prevent or impair the use of the 
telephone number if the transfer occurs. 


(c) The petitioner assumes all financial responsibility for and right to the use of any 
telephone number transferred under this subsection. In this paragraph, “financial 
responsibility” includes monthly service costs and costs associated with any mobile device 
associated with the number. 


(d) A wireless telephone service provider may apply to the petitioner its routine and 
customary requirements for establishing an account or transferring a number, including 
requiring the petitioner to provide proof of identification, financial information, and customer 
preferences. 


(e) A wireless telephone service provider is immune from civil liability for its actions taken in 
compliance with a court order issued under this subsection. 


(5g) Confidentiality of addresses. The petition under sub. (6) and the court order under 
sub. (4), (5), or (5c) may not disclose the address of the petitioner or of the alleged child 
victim. The petitioner shall provide the clerk of circuit court with the address of the petitioner 
and of the alleged child victim when he or she files a petition under this section. The clerk 
shall maintain the addresses in a confidential manner. 


(5m) Notice of restriction on firearm possession; surrender of firearms. (a) An 
injunction issued under sub. (5) shall do all of the following: 


1. Inform the respondent named in the petition of the requirements and penalties under s. 
941.29 and any similar applicable federal laws and penalties. 


2. Except as provided in par. (ag), require in writing the respondent to surrender any 
firearms that he or she owns or has in his or her possession to the sheriff of the county in 
which the action under this section was commenced, to the sheriff of the county in which 
the respondent resides or to another person designated by the respondent and approved 
by the judge or circuit court commissioner, in accordance with s. 813.1285. 


(ag) If the respondent is a peace officer, an injunction issued under sub. (5) may not require 
the respondent to surrender a firearm that he or she is required, as a condition of 
employment, to possess whether or not he or she is on duty. 


(6) Petition. (a) The petition shall allege facts sufficient to show the following: 
1. The name of the petitioner and the child victim. 
2. The name of the respondent. 


3. That the respondent engaged in, or based on prior conduct of the respondent and the 
child victim may engage in, abuse of the child victim. 
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4. If the payment of child support is requested, that the payment of child support is 
reasonable or necessary based on criteria provided under s. 767.511. 


5. If the petitioner knows of any other court proceeding in which the petitioner is a person 
affected by a court order or judgment that includes provisions regarding contact with the 
respondent, any of the following that are known by the petitioner: 


a. The name or type of the court proceeding. 
b. The date of the court proceeding. 
c. The types of provisions regarding contact between the petitioner and respondent. 


(b) Upon request, the clerk of circuit court shall provide, without cost, the simplified forms 
obtained under s. 48.47(7)(d) to a petitioner. 


(7) Contact. Any order under this section directing a person to avoid contact with a child 
victim prohibits the person from knowingly touching, meeting, communicating or being in 
visual or audio contact with the child victim, except as provided in any modifications of the 
order under sub. (5)(b). 


(9) Enforcement assistance. (a)1. The clerk of the circuit court shall forward to the sheriff 
any temporary restraining order, injunction, or other document or notice that must be served 
on the respondent under this section and the sheriff shall assist the petitioner in executing 
or serving the temporary restraining order, injunction, or other document or notice on the 
respondent. The petitioner may, at his or her expense, elect to use a private server to effect 
service. 


2. If the petitioner elects service by the sheriff, the clerk of circuit court shall provide a form 
supplied by the sheriff to the petitioner that allows the petitioner to provide information 
about the respondent that may be useful to the sheriff in effecting service. The clerk shall 
forward the completed form to the sheriff. The clerk shall maintain the form provided under 
this subdivision in a confidential manner. 


(am)1. If an injunction is issued or extended under sub. (5), the clerk of the circuit court 
shall notify the department of justice of the injunction and shall provide the department of 
justice with information concerning the period during which the injunction is in effect and 
information necessary to identify the respondent for purposes of responding to a request 
under s. 165.63 or for purposes of a firearms restrictions record search under s. 175.35(2g) 
(c) or a background check under s. 175.60(9g)(a). 


2. Except as provided in subd. 3., the department of justice may disclose information that it 
receives under subd. 1. only to respond to a request under s. 165.63 or as part of a 
firearms restrictions record search under s. 175.35(2g)(c) or a background check under s. 
175.60(9g)(a). 


3. The department of justice shall disclose any information that it receives under subd. 1. to 
a law enforcement agency when the information is needed for law enforcement purposes. 


(b) Within one business day after an order or injunction is issued, extended, modified or 
vacated under this section, the clerk of the circuit court shall send a copy of the order or 
injunction, or of the order extending, modifying or vacating an order or injunction, to the 
sheriff or to any other local law enforcement agency which is the central repository for 
orders and injunctions and which has jurisdiction over the child victim's premises. 


(c) The sheriff or other appropriate local law enforcement agency under par. (b) shall enter 
the information received under par. (b) concerning an order or injunction issued, extended, 
modified or vacated under this section into the transaction information for management of 
enforcement system no later than 24 hours after receiving the information and shall make 
available to other law enforcement agencies, through a verification system, information on 
the existence and status of any order or injunction issued under this section. The 
information need not be maintained after the order or injunction is no longer in effect. 


(d) A law enforcement agency and a clerk of circuit court may use electronic transmission to 
facilitate the exchange of documents under this section. Any person who uses electronic 
transmission shall ensure that the electronic transmission does not allow unauthorized 
disclosure of the documents transmitted. 
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(10) Arrest. (am) A law enforcement officer shall arrest and take a person into custody if all 
of the following occur: 


1. A petitioner under sub. (6)(a) presents the law enforcement officer with a copy of an 
order issued under sub. (4) or (5), or the law enforcement officer determines that such an 
order exists through communication with appropriate authorities. 


2. The law enforcement officer has probable cause to believe that the person has violated 
the order issued under sub. (4) or (5). 


(c) Arespondent who does not appear at a hearing at which the court orders an injunction 
under sub. (5) but who has been served with a copy of the petition and notice of the time for 
hearing under sub. (5)(a)2. has constructive knowledge of the existence of the injunction 
and shall be arrested for violation of the injunction regardless of whether he or she has 
been served with a copy of the injunction. 


(11) Penalty. Whoever knowingly violates a temporary restraining order or injunction issued 
under this section shall be fined not more than $1,000 or imprisoned for not more than 9 
months or both. 


(12) Notice of full faith and credit. An order or injunction issued under sub. (4) or (5) shall 
include a statement that the order or injunction may be accorded full faith and credit in 
every civil or criminal court of the United States, civil or criminal courts of any other state 
and Indian tribal courts to the extent that such courts may have personal jurisdiction over 
nontribal members. 


Credits 
<<For credits, see Historical Note field.>> 


Editors’ Notes 
COMMENTS--1995 ACT 275, §§ 143 TO 146 


[Section 143] Deletes the definition of “abuse” in the child abuse restraining order 
and injunction statute and substitutes the definition of “abuse” in s. 48.02(1), stats., 
as created by this bill, plus the threat to engage in any conduct that is defined as 
“abuse” in s. 48.02(1), stats. 


[Section 144] Repeals the definition of “emotional damage” in the child abuse 
restraining order and injunction statute. “Emotional damage” as defined in s. 
48.02(5j), stats., as created by this bill, is incorporated in the definition of “abuse” 
in s. 48.02(1), stats., as created by this bill, which is incorporated by reference in 
the definition of “abuse” in s. 813.122(1)(a), stats., as repealed and recreated by 
this bill. 


[Section 145] Repeals the definition of “physical injury” in the child abuse 
restraining order and injunction statute. “Physical injury” as defined in s. 
48.02(14m), stats., as created by this bill, is incorporated in the definition of 
“abuse” in s. 48.02(1), stats., as created by this bill, which is incorporated by 
reference in the definition of “abuse” in s. 813.122(1)(a), stats., as repealed and 
recreated by this bill. 


[Section 146] Repeals the provision in the child abuse restraining order and 
injunction statute which specifies that, in cases involving an allegation of emotional 
damage, the court may admit evidence of a substantial and observable change in 
behavior, emotional response or cognition that is not within the normal range for a 
child's age and stage of development. Provision for this evidence is included in the 
definition of “emotional damage” which is incorporated in the definition of “abuse” 
in s. 48.02(1), stats., as created by this bill, which is incorporated by reference in 
the definition of “abuse” in s. 813.122(1)(a), stats., as repealed and recreated by 
this bill. 


Notes of Decisions (21) 


W. S. A. 813.122, WI ST 813.122 
Current through 2023 Act 272, published April 10, 2024. 
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